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No. 95-3391
STATE OF W SCONSI N ) | N SUPREME COURT
Thomas Nel son, FILED

Pl ai ntiff-Respondent-Petitioner, JUL 2, 1997
American Fam |y Mitual |nsurance Conpany Marilyn L. Graves
and W sconsi n Physicians Service |nsurance Clerk of Supreme Court
Cor por ati on, Madison, Wi

Pl ai ntiff-Respondents,
V.

John L. McLaughlin and
Mut ual Servi ce Casual ty Conpany,

Def endant s- Appel | ant s.

REVI EW of a decision of the Court of Appeals. Affirned.

11 N. PATRI CK CROOKS, J. Thonmas W Nelson (Nelson) seeks
review of a published decision of the court of appeals which
reversed an Order for Judgnent of the Circuit Court for Dougl as
County, Joseph A. McDonald, Judge.® In the circuit court, Nelson
filed suit agai nst John L. McLaughlin  (McLaughl i n) and
McLaughlin's insurer, Mitual Service Casualty Conpany (Mitual

Service), for damages Nel son suffered in an autonobile accident.

! See Nelson v. MlLaughlin, 205 Ws. 2d 460, 462-63, 556
N.W2d 130 (C. App. 1996). The court of appeals also rejected
John L. MLaughlin's claim that the evidence was not sufficient
to sustain the jury verdict. [|d. at 464-66. This issue is not
before us on revi ew




No. 95-3391

Prior to trial, Nelson offered to settle the entire case for the
policy Ilimts of $100,000, but the offer was rejected.
Subsequently, the jury awarded Nel son $507,407.40 in damages.
Accordingly, pursuant to Ws. Stat. § 807.01(4) (1993-94),°?
Nel son was entitled to 12% interest on the anobunt recovered from
the date of the offer of settlenent until the anpunt was paid.

12 The sole issue on review is whether Mitual Service is
liable for interest owed under Ws. Stat. § 807.01(4) on the
entire verdict of $507,407.40, rather than its policy limts of
$100, 000. The court of appeals, applying its recent decision in
Bl ank v. USAA Property & Cas. Ins. Co., 200 Ws. 2d 270, 546

NwW2d 512 (C. App. 1996), held that the <circuit court
i nproperly inposed interest on the entire verdict against Mitual
Service. W agree with the court of appeals that Mitual Service
is liable for interest inposed under 8 807.01(4) only on its
policy limts. This conclusion 1is based on: (1) the
| egi sl ature's choice of the phrase "anmount recovered"” instead of
"verdict" or "judgnent"” in 8 807.01(4); and (2) the fact that if
"amount recovered" is interpreted to nean the entire verdict,

insurers will be forced to settle cases that would be nore

2 Section 807.01(4) provides:

If there is an offer of settlenent by a party under

this section which is not accepted and the party
recovers a judgnment which is greater than or equal to
the anmount specified in the offer of settlenent, the
party is entitled to interest at the annual rate of 12%
on the amount recovered from the date of the offer of

settlenment until the anmount is paid. I nterest under

this section is in lieu of interest conputed under ss.

814.04(4) and 815.05(8).

Al l future references are to the 1993-94 Statutes unless
ot herwi se i ndi cat ed.
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appropriately resolved at trial. W enphasize that our
interpretation of "anount recovered" will not encourage insurers
to deny settlenent offers in reckless disregard of their
insureds' interests, because the availability of a bad faith
claim provides a substantial deterrent against insurers engaging
in such practices.

13 In addition, we acknowl edge that an insurer nay,
pursuant to its insurance contract, agree to pay interest inposed
under Ws. Stat. § 807.01(4) on damages above its policy limts.

However, in this case, we conclude that Mitual Service did not
agree to pay interest on damages above its policy limts, and
that this provision of its insurance contract with MLaughlin
does not contravene Wsconsin |aw or public policy. Accordingly,
we affirmthe decision of the court of appeals.

l.

14 The pertinent facts are undi sputed. On May 3, 1990, an
accident occurred involving notor vehicles operated and owned by
Nel son and McLaughlin. At the tinme of the accident, Mitual
Service insured MLaughlin under a car insurance policy that
contained a bodily injury liability limt of $100,000 per person.

The policy also contained the follow ng provision:

W will pay damages for bodily injury . . . for which
any insured becones legally responsible because of an
accident . . . . W wll settle or defend, as we

consider appropriate, any claim or suit asking for
t hese danages.

(R 68, exhibit 24, at 3) (enphasis added; enphasis from policies
omtted.) Therefore, pursuant to this provision, Mitual Service
had control over the litigation, including settlenent.

15 On  Decenber 11, 1992, Nelson filed suit against

McLaughlin and Miutual Service, alleging damages for pain and
3
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suffering, loss of wages, and nedical expenses. Subsequent | vy,
Mut ual Service conceded that MLaughlin was liable to Nelson;
therefore, the only remaining issue was the extent of Nelson's
damages. However, Mitual Service decided to contest this issue,
because it believed that surgery performed on Nelson's back in
1993 was not necessary to alleviate synptons caused by the
accident, but instead to alleviate synptons of Schurmann's
di sease, a preexisting degenerative disc disease.

16 On Novenber 21, 1994, pursuant to Ws. Stat. § 807.01
Nel son served a formal offer of settlenent, whereby Nelson
offered to settle the litigation against both Mitual Service and
McLaughlin for the $100,000 policy limts. This offer was not
accept ed.

17 On August 29, 1995, through August 31, 1995, a jury
trial was held on the issue of danages. The jury returned a
unani nous verdict against Mtual Service and MLaughlin in the
total amount of $507,407.40. Since Nelson's offer of settlenent,
was not accepted, and the verdict was greater than or equal to
the amount specified in the offer, Nelson was entitled to 12%

interest on the anpbunt recovered from the date of the offer of

settlenment until the anmount was paid, pursuant to Ws. Stat.
8§ 807.01(4).
18 In its notions after verdict, Mitual Service argued

that, pursuant to McPhee v. Anerican Mdtorists Ins. Co., 57 Ws.

2d 669, 205 N.W2d 152 (1973), it was not liable for interest on
the entire verdict because the following |anguage from the

i nsurance policy was controlling:

In addition to our limt of liability we will pay for
an insured:
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4. Interest on all danages owed by an insured as the
result of a judgenent until we pay, offer or deposit in
court the anount due under this coverage. | nt er est
will be paid only on damages which do not exceed our
policy limts.
(R 68, exhibit 24, at 3) (enphasis added; enphasis from policies
omtted.) Mitual Service therefore contended that it was liable
for interest only on its policy limts.?
19 At a notion hearing held on Novenber 21, 1995, the
circuit court rejected Miutual Service's argunent. The circuit
court held that Mitual Service was responsible for interest on

the entire verdict, based on Knoche v. Wsconsin Miut. Ins. Co.

151 Ws. 2d 754, 445 NW2d 740 (C. App. 1989). Accordingly, on
Novenber 28, 1995, the circuit court entered judgnent against
Mut ual Service in the anmpunt of $100,000, together wth double
taxable costs and disbursenents pursuant to Ws. St at.
§ 807.01(3), 12%interest on the jury verdict of $507,407.40 from
Novenber 21, 1994 through Cctober 24, 1995, and further interest
until the judgnent was paid. The circuit court also entered

j udgnment agai nst McLaughlin in the amount of $407, 407. 40.

8 W acknow edge that, beginning with this notion after
verdict, Mitual Service's interests have been directly contrary
to MlLaughlin's interests in regard to the issue of interest
under Ws. Stat. § 807.01(4). Al though it therefore may be
arguable that Mitual Service had a duty to provide MLaughlin
wth a separate attorney at this point in the litigation, this
issue is not before us on review. See Nelson, 205 Ws. 2d at 467
n.3. Moreover, although MLaughlin did not have separate counsel
representing his interests before this court, Nelson's attorney
stated during oral argunents that he is in effect representing
McLaughlin's interests, since MlLaughlin assigned his bad faith
cl ai m agai nst Miutual Service to Nelson. W agree that Nelson's
attorney in effect has represented MlLaughlin's interest before
this court, and therefore conclude that both sides of this
controversy have been adequately presented to wus for our
consi derati on.
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10 Mutual Service appealed, and the court of appeals

reversed the circuit court's order. Nel son v. MLaughlin, 205

Ws. 2d 460, 467-68, 556 N.W2d 130 (C. App. 1996). I n maki ng
its determnation, the court of appeals relied exclusively on its
recent decision in Blank, in which it held that Ws. Stat.
8§ 807.01(4) "nerely allows a trial court to inpose interest
4

against a party on the 'anount recovered' against that party."

See Nelson, 205 Ws. 2d at 468 (explaining Blank). Appl yi ng

Bl ank, the court of appeals held that, under § 807.01(4), Mutual
Service could only be held liable for interest on its policy
limts. Id. In addition, the court concluded that it was
"unnecessary to address Mitual Service's argunent that its
contract with MLaughlin denied coverage for penalty interest on
amounts above the policy limts." |1d. at 468 n.6.

.

11 The issue of whether Mitual Service is liable for
interest on the entire verdict involves the interpretation and
application of Ws. Stat. 8§ 807.01(4). Interpretation and
application of a statute to undisputed facts is a question of

| aw, reviewable de novo. See, e.g., Sievert v. American Famly

Mut. Ins. Co., 190 Ws. 2d 623, 628, 528 N.W2d 413 (1995); Chang

v. State Farm Mut. Auto. Ins. Co., 182 Ws. 2d 549, 560, 514

N. W2d 399 (1994).
112 The goal of statutory interpretation is to ascertain

and give effect to the legislature's intent. See, e.g., Lake

Cty Corp. v. Cty of Mequon, 207 Ws. 2d 156, 163, 558 N wW2ad

4 Blank had not been decided at the time the circuit court
rendered its deci sion.
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100 (1997); DeMars v. LaPour, 123 Ws. 2d 366, 370, 366 N W2d

891 (1985). If the nmeaning of a statute is clear from its
| anguage, we are prohibited from | ooki ng beyond such | anguage.

See, e.g. Stockbridge School Dist. v. DPlI, 202 Ws. 2d 214, 220,

550 NNwW2d 96 (1996) (quoting Jungbluth v. Honetown, Inc., 201

Ws. 2d 320, 327, 548 N W2d 519 (1996)). However, if the
| anguage of a statute is anbi guous, we nust | ook at the history,
scope, context, subject matter, and object of the statute to

di scern legislative intent. See, e.g., Lake City Corp., 207 Ws.

2d at 164; DelMars, 123 Ws. 2d at 370. Statutory |anguage is
anbi guous if reasonably well-infornmed individuals could differ as

to its neaning. Har ni schfeger Corp. v. LIRC, 196 Ws. 2d 650

662, 539 N.W2d 98 (1995); Wagner Mbil, Inc. v. Cty of Madison,

190 Ws. 2d 585, 592, 527 N.W2d 301 (1995).

113 Wien interpreting a statute, this court is guided by
several principles. First, in the absence of a statutory
definition, "[a]ll words and phrases shall be construed according
to common and approved usage; but technical words and phrases and
others that have a peculiar nmeaning in the | aw shall be construed

according to such neaning." Wagner Mobil, Inc., 190 Ws. 2d at

591 (quoting Ws. Stat. § 990.01(1)). Second, where the
| egislature wuses simlar but different terns in a statute,
particularly within the sanme section, it is presuned that the
| egi slature intended such terns to have different neanings.

Armes v. Kenosha County, 81 Ws. 2d 309, 318, 260 N W2d 515

(1977); Calaway v. Brown County, 202 Ws. 2d 737, 758-59, 553

N.W2d 809 (Ct. App. 1996); Anerican Mtorists Ins. Co. v. R & S

Meats, Inc., 190 Ws. 2d 196, 214, 526 N.wW2d 791 (Ct. App.

1994). Third, this court nust interpret a statute in a manner
7
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that avoids an absurd or unreasonable result. See, e.g., Lake

Cty Corp., 207 Ws. 2d at 163; DeMars, 123 Ws. 2d at 370.

114 This case also involves the interpretation of an
i nsurance policy. In the absence of extrinsic evidence, we
determine the interpretation of an insurance policy as a matter
of law, wthout deference to the |ower courts. See, e.g.,

Sprangers v. Greatway Ins. Co., 182 Ws. 2d 521, 532, 514 N W2d

1 (1994). In general, the interpretation of an insurance policy
is controlled by principles of contract construction. See, e.dg.,

Kuhn v. Allstate Ins. Co., 193 Ws. 2d 50, 60, 532 NW2d 124

(1995); MPhee v. Anerican Mtorists Ins. Co., 57 Ws. 2d 669,

673, 205 N.W2d 152 (1973). A court must construe and enforce an
insurance policy in conformty with the parties' intentions.

See, e.qg., Maas v. Ziegler, 172 Ws. 2d 70, 79, 492 N W2d 621

(1992); McPhee, 57 Ws. 2d at 673. "OfF primary inportance is
that the | anguage of an insurance policy should be interpreted to
mean what a reasonable person in the position of the insured

woul d have understood the words to nean." General Cas. Co. V.

Hlls, 209 Ws. 2d 167, 175, 561 N.w2d 718 (1997) (quoting
Sprangers, 182 Ws. 2d at 536); accord, e.g., MPhee, 57 Ws. 2d

at 676.
[11. STATUTORY | NTERPRETATI ON OF WS. STAT. § 807.01(4)
A
115 We first consider whether Miutual Service is liable for
i nt er est on the entire verdict pur suant to Ws. St at .

§ 807.01(4). Section 807.01(4) provides:

If there is an offer of settlenent by a party under

this section which is not accepted and the party

recovers a judgnent which is greater than or equal to

the anmount specified in the offer of settlenent, the

party is entitled to interest at the annual rate of 12%
8
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on the anmount recovered fromthe date of the offer of
settlenment until the anmount is paid. I nterest under
this section is in lieu of interest conputed under ss.
814.04(4) and 815. 05(8).

(Enmphasi s added.) The parties dispute the nmeaning of the phrase
"anmount recovered." Nelson argues, and the circuit court agreed,
that "anmount recovered" neans the entire verdict awarded agai nst
Mut ual Service and MLaughlin. Mut ual Service argues, and the

court of appeals agreed, that "anmount recovered" neans only that

portion of the verdict for which it is responsible, i.e., the
judgnment entered against it, not including double costs. e
conclude that reasonably well-informed individuals could

interpret the phrase "anount recovered" in either way; therefore,
this statutory |anguage is anbi guous. See Blank, 200 Ws. 2d at
279- 80.

116 Although the parties and |ower courts have primarily
focused on the neaning of "anount recovered,"” Ws. Stat.
8§ 807.01(4) contains other |language that is relevant to our
determ nati on. Specifically, 8 807.01(4) begins by indicating
that interest is available when a party's pretrial settlenent
offer is rejected and the party subsequently "recovers a judgnent
which is greater than or equal to the anmpbunt specified in the
offer of settlenment.” § 807.01(4) (enphasis added). Next ,
8§ 807.01(4) provides that the 12% interest award shall be
calculated "on the amount recovered until the amount is paid."

8§ 807.01(4) (enphasis added). Accordingly, in the very sane
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sentence of 8§ 807.01(4), the legislature used the distinct |egal

term"judgnent"®

and the phrase "anount recovered."
117 The court of appeals considered this highly relevant in
another case involving the interpretation of Ws. St at .

8§ 807.01(4). In American NMotorists Ins. Co., the court

consi dered whet her "anount recovered" in 8 807.01(4) includes the
doubl e costs portion of a judgnent.?® Id. at 212-15. The court
concluded that if the legislature had intended the |ater phrase
"amount recovered" in 8§ 807.01(4) to equate with the prior word
"judgnent," the |egislature would have sinply used the sane word.
Ild. at 214. Thus, the court concluded that "anmount recovered"
does not include double costs. Id. W agree wth this

reasoning, and therefore presune that the legislature did not

intend "anount recovered" to nean "judgnent." See id.; see also

Armes, 81 Ws. 2d at 318; Cal away, 202 Ws. 2d at 758-59.

> A "judgnent" is "[t]he official and authentic decision of
a court of justice upon the respective rights and clains of the
parties to an action or suit therein litigated and submtted to
its determnation." Black's Law Dictionary 841 (6th ed. 1990).
In this case, the judgnent against Mitual Service was in the
anount of $100,000, plus double costs and disbursenents, 12%
interest under § 807.01(4), and further interest wuntil the
j udgnent was pai d.

® W acknow edge, however, that the court in American
Motorists Ins. Co. wongly concluded that Ws. Stat. 8§ 807.01(4)
was enacted by an order of this court. See Anerican Mtorists
Ins. v. R & S Meats, Inc., 190 Ws. 2d 196, 213-14, 526 N W2d
791 (1994). Athough Ws. Stat. 8 807.01 was initially enacted
by a suprene court order, see Wsconsin Rules of Civil Procedure,
67 Ws. 2d 741-42 (1976), subsection (4) was enacted solely by
the legislature. See 1979 Ws. Laws ch. 271. However, since the
court in Anmerican Modttorists 1Ins. Co. applied traditiona
principles of statutory construction in reaching its holding, its
anal ysis is sound despite this error.

In addition, note that in our discussion of Anmerican
Motorists Ins. Co., we have replaced the words "suprenme court"”
wth the word "l egislature.”

10
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118 1In addition, we find further guidance as to the neani ng
of "amount recovered" in Ws. Stat. § 814.04(4), which is
explicitly referred to in Ws. Stat. 8§ 807.01(4), and is closely
interrelated to 8 807.01(4) regarding the calculation of interest
on a verdict. Section 814.04(4) provides: "Except as provided in
s. 807.01(4), if the judgnent is for the recovery of noney,
interest at rate of 12% per year from the tinme of verdict,
decision or report until judgnent is entered shall be conputed by
the clerk and added to the costs."’ (Enphasi s added.)
Accordingly, in 8 814.04(4), the legislature used the distinct
l egal term"verdict."® Moreover, in the very sane bill in which
it anended 8§ 814.04(4), the legislature created Ws. Stat.
8§ 807.01(4), using simlar but di fferent wor ds "anmount
recovered."” See 1979 Senate Bill 533; 1979 Ws. Laws ch. 271

119 It is therefore clear that the |egislature knew how to
use the precise legal terns "judgnent” and "verdict" in regard to
the calculation of interest. See Ws. Stats. 88 807.01(4) &
814.04(4). Consequently, if it had intended interest owed under

8§ 807.01(4) to be calculated on the anobunt of the entire verdict,

" Athough this court renunbered ch. 271 as ch. 814 in
1975, see Wsconsin Rules of CGvil Procedure, 67 Ws. 2d 761, and
deleted the phrase "guardian ad litem fees" from Ws. Stat
§ 271.04(2) (now 8§ 814.04(2)) in 1971, see 50 Ws. 2d xv (1971),
the | anguage of 8§ 814.04(4) originates fromthe legislature. In
fact, the legislature's use of the word "verdict” in 8§ 814.04(4)
predates this court's anendnents to § 814. 04. See § 271.04(4)

(1969) (now § 814.04(4)).

8 A "verdict" is "[t]he formal decision or finding nade by

a jury, inpaneled and sworn for the trial of a cause, and
reported to the court (and accepted by it), upon the matters or
questions duly submtted to them upon the trial." Bl ack's Law
Dictionary 1559 (6th ed. 1990). In this case, the verdict

agai nst Mutual Service, along with MLaughlin, was in the anmount
of $505, 407. 74.

11
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it could have easily used the term "verdict" instead of "anount
recovered. " Thus, the |anguage of 88 807.01(4) and 814.04(4),

along with Anerican Mtorists Ins. Co., strongly supports Mitual

Service's contention that "anmount recovered" does not mean the
entire verdict, but instead neans that portion of the verdict for

which a party is responsible.?

B.
20 W do not end our inquiry here, however, because we
must ensure that this interpretation furthers the purpose of Ws.
Stat. 8§ 807.01(4). It is well-settled that Ws. Stat. § 807.01

is intended to encourage pretrial settlenent. See DeMars, 123

Ws. 2d at 373; Gaves v. Travelers Ins. Co., 66 Ws. 2d 124,

140, 224 N.W2d 398 (1974); Gorman v. Wausau Ins. Cos., 175 Ws.

2d 320, 328, 499 N.W2d 245 (C. App. 1993). Yet, it is also
clear that the purpose of 8§ 807.01(4) is not to force a party
into settlenent of a suit that would nore appropriately be

resolved by a trial. See DeMars, 123 Ws. 2d at 373-74; Bl ank

200 Ws. 2d at 280.
21 In Bl ank, the court of appeals considered it
significant that Ws. Stat. 8 807.01(4) is intended to encourage,

but not force, pretrial settlenents. 200 Ws. 2d at 280. I n

° This interpretation is a logical one, as is denonstrated

by the follow ng exanple. Suppose that, in this case, Nelson had
filed suit only against Mitual Service pursuant to Wsconsin's
direct action statute, Ws. Stat. 8§ 632.24. The verdict would be
in the anount of $507, 407.40; however, Nelson would only receive
$100,000, in addition to costs and interest. In such a
situation, the "anmount recovered" could not possibly be equated
with the entire verdict, since Nelson would never recover nore
than Mitual Service's policy |imt, along wth costs and
i nterest.

12
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particular, the court determned that if it were to construe
"anmount recovered" to nean the entire verdict, this construction
would force pretrial settlenment of cases that would nore

appropriately be resolved by a trial. 1d. The court indicated:

Where the insurer provides nodest policy limts, where
the insured's liability is fairly debatable or even
hi ghly debat able, and where the damages are manifestly
i mense, what insurer could refuse an offer of
settlenment? Wre we to adopt the plaintiff's
interpretation of 8§ 807.01(4), Stvars., the consequence
for trying a valid liability issue may be an added
l[tability for mllions of dollars of interest.

Id. Accordingly, the court held that § 807.01(4) "inposes
penalty interest wupon the insurer for the anount recovered
against it under its policy limts fromthe date of the offer.”
Id. at 283 (enphasis added).

122 W agree wth the Blank court that if  "anount

recovered" in Ws. Stat. 8§ 807.01(4) is interpreted to nean the
entire verdict, insurers which provide nodest policy limts wll
be conpelled to accept pretrial settlenent offers rather than
risk substantial liability for interest, even where the insured's
liability is questionable or the appropriate anount of damages is
hi ghly debat abl e. For exanpl e, consider the follow ng

hypot heti cal :

Insured is involved in an autonobile accident. | t
appears likely that the third party's damages total
$1, 000, 000; however, the insured's liability for such
damages is highly debatable. The third party offers to
settle the entire litigation for $25,000, which is the

insurer's policy limts. The insurer wants to go to
trial because it believes that its insured was not at
faul t. However, the insurer is conpelled to settle

because of the substantial interest it would be |iable
for under 8 807.01(4) if the jury returned a verdict
against its insured.

Consequently, if "anmount recovered" were interpreted to nean the

entire verdict, insurers would be unreasonably forced to settle

13
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cases that would be nore appropriately resolved by a trial. See
Bl ank, 200 Ws. 2d at 280. Thus, this interpretation mnust be

avoi ded. See, e.g., DeMars, 123 Ws. 2d at 370 (court nust

interpret statute in manner that avoids unreasonable result).

23 The dissent, however, concludes that Bl ank "should be

read as condemming only an offer that unreasonably forces
settlenment, that is, an offer which the offeree cannot fairly
assess in ternms of its total individual liability to the litigant
offering settlenent.” Di ssenting op. at 8.1%° However, the
di ssent ignores precedent which establishes that a party is
unreasonably forced to settle under 8 807.01(4) when forced "into
settling suits which would be nore appropriately resolved at
trial," DeMars, 123 Ws. 2d at 374, which includes suits in

whi ch danmages or liability are debatable, see Blank, 200 Ws. 2d

at 280. In addition, the dissent ignores the fact that this
court cannot | ook at the present case in isolation, but instead

nmust consider the inpact of its decision in future cases. As was

1 |In Blank, USAA Property & Casualty I|nsurance Conpany
(USAA) rejected a pretrial settlenment offer for its liability
policy limts of $100,000.00. Blank v. USAA Property & Cas. Ins.
Co., 200 Ws. 2d 270, 275, 546 N.W2d 512 (C. App. 1996). The
jury subsequently returned a verdict in favor of the plaintiff
for $7,500,000; therefore, the plaintiff was entitled to interest

under Ws. Stat. § 807.01(4). 1d. In Blank, USAA was able to
fairly assess the offer of settlenent, since the offer was nmade
by a single plaintiff to a single defendant. See generally

DeMars v. LaPour, 123 Ws. 2d 366, 373, 366 N.W2d 891 (1985).
In addition, counsel for Mitual Service conceded that liability
policies generally contain a provision giving the insurer control

over litigation; therefore, USAA I|ikely had exclusive control
over settlenent. The only difference between the present case
and Blank is that, in Blank, the offer would not have rel eased

t he insured. Bl ank, 200 Ws. 2d at 275. The dissent, however,
fails to explain adequately why Blank is distinguishable because
of this factual distinction, or why this factual distinction has
any bearing in the present case.

14
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true of the Blank court, see id., we are persuaded by the fact
that if "anobunt recovered” in Ws. Stat. § 807.01(4) 1is
interpreted to nmean entire verdict, insurers in the future wll
be unreasonably forced to settle cases that should be resol ved by
atrial.

124 Furthernore, the dissent attenpts to distinguish Bl ank
by concluding that "anount recovered" neans the entire verdict
only when "an insurance conpany has the sole right and ability to
settle an entire litigation, yet rejects on behalf of itself and

its insured a plaintiff's offer Di ssenting op. at 18
(enphasi s added). Accordingly, the dissent concludes that
"anmount recovered" neans that portion of a verdict for which an
insurer is liable, so long as the insurer rejected a settlenent
offer that would have released only the insurer, which was the

situation in Bl ank. However, where the insurer rejected a

settlement offer that would have released both it and its
insured, as is the situation here, the dissent concludes that
"anmount recovered" neans the entire verdict. The di ssent does
not adequately explain why these different interpretations of
"anmount recovered" are "consistent with the text of the statute"
and "mandated by the principles devel oped and followed in prior
decisions interpreting 8 807.01 . . . ." Id. "

125 We cannot conclude that Ws. Stat. 8§ 807.01(4) has a

di fferent neani ng depending on these facts. Section 807.01(4) is

1 The dissent further fails to explain adequately why,

under Ws. Stat. 8§ 807.01(4), it is reasonable to force
settlenment where the plaintiff makes a settlenent offer that
woul d rel ease the insurer and insured, but unreasonable to force
settlenment where the plaintiff makes a settlenent offer that
woul d rel ease only the insurer

15
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devoid of any indication that the legislature intended to inpose
interest differently on an insurer that rejects a settlenent
offer releasing both the insurer and insured, as opposed to an
insurer that rejects a settlenent offer releasing only the
i nsurer. Moreover, there is no indication that the legislature
intended to inpose interest differently on insurers as opposed to
other parties in civil actions.

26 Thus, we conclude that the |egislature could not have
i ntended "anobunt recovered" in Ws. Stat. 8§ 807.01(4) to have a
di fferent neani ng depending on the type of settlenent offer that
was refused by an insurer. | nstead, we hold that "anount
recovered” in 8 807.01(4) neans that portion of the verdict for
which a party is responsible, i.e., the judgnent entered against
the party, not including double costs. This conclusion is based
on the legislature's use of the phrase "anount recovered" instead
of "verdict" or "judgnent" in 8§ 807.01(4), as well as the fact
t hat application of the dissent's interpretation would
unreasonably force settlenent in future cases.

27 Qur interpretation of "amount recovered" in Ws. Stat.
8§ 807.01(4) is entirely consistent with Knoche. I n Knoche, the
court of appeals considered whether the insurer was |iable for
interest fromthe date of the settlenent offer under Ws. Stat.
8§ 807.01(4), or whether it was liable only for interest fromthe
date of judgnent under its insurance contract. 151 Ws. 2d at
760. The court held that the insurer was liable for interest

from the date of the settlenent offer under 8 807.01(4), and

16
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could not free itself of this obligation by contract.'* 1d. The
Knoche court also considered whether the insurer was liable for
interest inposed under Ws. Stat. 8§ 807.01(4) on anobunts above
its policy limts. [Id. at 760-61. The court concluded that the
insurer was liable for interest above its policy |imts pursuant
to the Ilanguage of the insurance contract. Id. at 761
Accordingly, the court did not conclude whether the insurer was
liable for such interest pursuant to § 807.01(4), si nce
resolution of this question was unnecessary. Thus, Knoche does
not "resolve[] the question presented in the case at bar."
Di ssenting op. at 15.

128 In addition, we stress that because a claim for bad

faith may be brought where an insurer breaches its duty to settle

in good faith, see Mowy v. Badger State Mut. Cas. Co., 129 Ws.

2d 496, 510-18, 385 NWw2d 171 (1985), application of our
interpretation of Ws. Stat. §8 807.01(4) wll not encourage
insurers to deny settlenent offers in reckless disregard of their
insureds' interests. Specifically, where an insured can show by
clear and convincing evidence that 1its insurer rejected a
pretrial settlenent offer w thout a reasonable basis for doing
so, and it knew or recklessly disregarded this lack of a
reasonabl e basis, the insurer wll be liable for all damages that
flow fromits breach of the duty to settle in good faith. See id.

at 515-16. Accordingly, we conclude that the availability of a

2. Mutual Service has never contended that it is liable for
interest under Ws. Stat. 8§ 807.01(4) from the date of judgnent
instead of the date of the settlenent offer; therefore, this
portion of Knoche is not controlling here.

17
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bad faith claimw |l substantially deter insurers from engagi ng
in such practices.

| V. I NTERPRETATI ON OF THE | NSURANCE PQOLI CY
129 Al though we have concluded that Mtual Service is not

liable for interest on the entire verdict pursuant to Ws. Stat.

8§ 807.01(4), it nonetheless may be liable for interest on the
entire verdict pur suant to its insurance contract W th
McLaughlin. "Parties are at liberty to enter insurance contracts

whi ch specify the coverage afforded by the contract as long as
the contract ternms do not contravene state |aw or public policy."

Rural Mit. Ins. Co. v. Peterson, 134 Ws. 2d 165, 170, 395

Nw2d 776 (1986); accord MPhee, 57 Ws. 2d at 155.

Accordi ngly, we nust exam ne Miutual Service's insurance contract
with Nelson, in order to determ ne whether Mitual Service agreed
to pay interest inposed under 8§ 807.01(4) on the anobunt of the
entire verdict.

130 The insurance policy at issue contains the follow ng

rel evant provision:

In addition to our limt of liability we will pay for
an insured:

4. Interest on all damages owed by an insured as the
result of a judgenent until we pay, offer or deposit in
court the anount due under this coverage. | nt er est
will be paid only on damages which do not exceed our
policy limts.
(R 68, exhibit 24, at 3) (enphasis added; enphasis from policies
omtted.) Although this provision initially states that Mitua
Service will be |iable for interest on "all danages," this phrase
is qualified in the subsequent sentence, which specifies that

"all damages" neans only those damages that do not exceed the

18
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policy limts. W conclude, therefore, that this provision
unanbi guously states that Mitual Service is not I|iable for
i nterest on damages that exceed the policy limts.

31 This conclusion is consistent wth precedent.
Specifically, in MPhee, we considered whether an insurer was
liable for interest on that portion of a judgnent that was in
excess of its policy limts. W concluded that determ nation of
this issue depended on the |anguage of the insurance contract.
57 Ws. 2d at 672-73. The policy provided that the insurer would
pay "all interest accruing after entry of judgnment wuntil the
conpany has paid or tendered or deposited in court such part of
such judgnent as does not exceed the |imt of the conpany's
liability thereon."” Id. at 673 (enphasis added). The court
determined that a reasonable person in the position of the
insured would understand this |anguage to nean that the insurer
was |liable for interest on the entire judgnment, since the phrase
"all interest" connotes "all interest on the judgnment, whatever
its anmount in relation to the policy limts." |[|d. at 677.

132 Likewi se, as previously explained, the Knoche court
concluded that the insurer was |iable for interest inposed under
Ws. Stat. 8 807.01(4) above its policy limts "because under its
contract it is liable for interest on the entire anount of the
j udgnent . " 151 Ws. 2d at 761. Specifically, the insurance
policy provided that the insurer would pay "[a]ll interest on the
entire anount of any judgnent which accrues after entry of the
j udgnent . " Id. at 760 (enphasis added). The court, relying
exclusively on MPhee, concluded that "such |anguage created
l[iability upon the insurer for interest upon the entire anmount of

the judgnent." 1d. at 761.
19
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133 Both MPhee and Knoche are distinguishable from the

present case. Mitual Service did not agree to pay "all interest”
w thout any qualification. Instead, the insurance contract
explicitly states that Miutual Service will pay interest only on
damages that do not exceed its policy limts. A reasonabl e

person in the position of MLaughlin sinply could not have
understood this provision to nmean anything el se. Therefore, we
conclude that Mitual Service is not Iliable, pursuant to its
i nsurance contract with MlLauglin, for interest inposed under
Ws. Stat. 8 807.01(4) on the entire verdict.

134 In addition, we acknow edge that if "anobunt recovered"
in 8 807.01(4) were interpreted to nean the entire verdict,
Knoche may support the conclusion that an insurer cannot "free"
itself of interest inposed under this section by an insurance
contract. However, since we conclude that "anmount recovered"
under 8 807.01(4) does not nean entire verdict, we conclude that
the insurance contract does not contravene Wsconsin |aw or
public policy by providing that Mitual Service is not liable for
i nterest on damages that exceed the policy limts.

135 In conclusion, we hold that Mitual Service is liable
for interest inposed under Ws. Stat. 8§ 807.01(4) only on that
anmount of the verdict for which it is responsible, which is its
policy limts of $100,000. This conclusion is based on: (1) the
| egi sl ature's choice of the phrase "anmount recovered"” instead of
"verdict" or "judgnent" in 8 807.01(4); and (2) the fact that if

"amount recovered" is interpreted to nean the entire verdict,

insurers will be forced to settle cases that would be nore
appropriately resolved at trial. W enphasize that this
interpretation of "anobunt recovered" will not encourage insurers

20
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to deny settlenent offers in reckless disregard of their
insureds' interests, because the availability of a bad faith
claim provides a substantial deterrent against insurers engaging
in such practices.

136 We also acknow edge that an insurer may, pursuant to
its insurance contract, agree to pay interest inposed under Ws.
Stat. 8 807.01(4) on damages above its policy limts. However, in
this case, we conclude that Mitual Service did not agree to pay
interest on danages above its policy |imts, and that this
provision of its insurance contract wth MLaughlin does not
contravene Wsconsin |law or public policy. Thus, we affirm the
court of appeals' decision, which remands this case to the
circuit court for a recalculation of the interest inposed on
Mut ual Servi ce

By the Court.—JFhe decision of the court of appeals is

af firned.

21
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137 SH RLEY S. ABRAHAMSON, CHI EF JUSTICE (dissenting). |
di ssent because | conclude that the majority opinion reaches a
result that contravenes the text of Ws. Stat. 8§ 807.01(4)(1995-
96), ' the purpose underlying § 807.01(4) and prior decisions.

138 | would hold that when an insurance conpany has the
sole right and ability to settle an entire litigation, yet
rejects on behalf of itself and its insured a plaintiff's offer
made pursuant to Ws. Stat. 8 807.01(3) to settle for an anount
within the policy limts and the plaintiff subsequently recovers
a total judgnent greater than or equal to the anmpbunt offered, the
insurer is responsible for penalty interest under § 807.01(4) on
the entire anount recovered against the insurer and its insured.
Such a holding would effect the | egislature's purpose in enacting
8§ 807.01(4), to encourage settlenment before trial.

139 Under the mmjority's holding, on the other hand, the
purpose of the statute is eviscerated under the facts of the
present case. A party in Mitual Service's position would have
virtually no incentive to settle. It could accurately gauge its
maxi mum penalty interest (which would be determ ned by the policy
limts) and decide whether to go to trial, inposing on the
insured without the insured' s consent an unknown and potentially

| arge penalty interest.

B3 Al further statutory references are to the 1995-96
vol unes, the relevant parts of which remain unchanged from the
statutes in effect at the tinme of the offer of settlenent in this
case.
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140 The legislature enacted the § 807.01(4) interest
penalty with the intent that it be calculated on an anount
unknown to the recipient of the offer when the offer was nade.
This risk encourages settlenent. On the other hand, the penalty
interest inposed by the mpjority is calculated on a known and
[imted anount. The majority thus elimnates the risk of refusing
to accept a settlenent offer. Mreover, according to the majority
opinion, the insured, to whom the plaintiff has offered
settlement but who has no ability to settle, faces the
possibility of penalty interest on an unknown and potentially
| arge judgnent. The mgjority's inposition of a known and |limted
penalty interest on the insurance conpany, the only party wth
the ability to settle, and the mpjority's inposition of an
unknown and potentially large penalty interest on the insured
who has no ability to settle, does not encourage settlenent and
is inconsistent wth the legislature's intent 1in enacting
§ 807.01(4).

41 | discuss in turn: (1) the text of the statute, (2) the
purpose of the statute and (3) the application of prior cases to
the present case. These three subjects are intertwned and the
di scussi ons necessarily overl ap.

l.

42 Section 807.01(4) provides that iif an offer of
settlenment is not accepted and the party offering the settlenent
recovers a judgnment which is greater than or equal to the anmount
specified in the offer of settlenent, the party offering the

settlenment is entitled to penalty interest at the annual rate of
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12% on the amount recovered, from the date of the settlenent
offer until the amount is paid. Section 807.01(4) reads as

foll ows:

If there is an offer of settlenent by a party under

this section which is not accepted and the party
recovers a judgnment which is greater than or equal to
the anmount specified in the offer of settlenent, the
party is entitled to interest at the annual rate of 12%
on the amount recovered from the date of the offer of

settlenment until the anmount is paid. Interest under

this section is in lieu of interest conputed under ss.

814.04(4) and 815.05(8).

143 1In analyzing the text of this statute, we find that one
key word, "party," is used repeatedly. The word party obviously
refers to the litigant offering settlenent. Indeed, the entire
statute focuses on the party offering settlenent, not on the
reci pient of the settlenent offer. The statute does not state who
pays the penalty interest.

44 Anot her elenent of the text which m ght be analyzed is
t he phrase "anount recovered." This is the phrase upon which the
majority's holding turns. The mmjority opinion construes the
phrase "anount recovered" as "that portion of a verdict for which

a party [the recipient of the offer] is responsible.” Mjority
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op. at 12.' Under the mmjority opinion's interpretation, the
statute would read as follows: The party making the offer of
settlenment is entitled to penalty interest at the annual rate of
12% on that portion of a verdict for which the party who is the
recipient of the offer is responsible, fromthe date of the offer
until the anount is paid.

45 The majority adds words to the statute. The | egislature
did not expressly address who was to pay penalty interest to a
party making an offer when there were several persons liable for
a judgnent. As the court of appeals has noted, the phrase "anount

recovered" "raises the question 'recovered from whon?' "* To

Y The majority relies on Anerican Mdtorists Ins. Co. v. R &
S Meats, Inc., 190 Ws. 2d 196, 212-15, 526 NNW2d 791 (C. App.
1994), to find neaning in the distinction between the word
"judgnment” and the phrase "anobunt recovered." Anmerican Mtorists
addressed a different issue, whether double costs under Ws.
Stat. 8§ 807.01(3) are part of the prevailing party's "anount
recovered" such that they form a basis for additional penalty
interest to which the plaintiff is entitled under § 807.01(4).
Anmerican Mdtorists did not involve nmultiple defendants and thus
does not address which party nust pay the penalty interest to
which the offering party is entitled. That "judgnent" and "anount
recovered" have different neanings according to Anerican
Motorists is of no nmonent as both relate to the party offering to
settle and neither indicates or suggests reference to the
reci pient of the offer.

Moreover, Anerican Mbtorists' conclusion that "anount
recovered"” does not equate with "judgnent," runs counter to the
majority opinion's conclusion that in this case, "anount
recovered" neans "that portion of the verdict for which a party
is responsible.” The "judgnent" against Mitual Service was
$100, 000, ngjority op. at 10 n.5, as was the "anmount recovered"
under the majority's view.

> Blank v. USAA Property & Cas. Ins. Co., 200 Ws. 2d 270,
280, 546 N.W2d 512 (Ct. App. 1996).
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answer the question |left unanswered in the text of the statute, |
woul d | ook to the statute's purpose.

46 Instead, the majority concludes that "anount recovered"
must be given a one-size-fits-all reading. Such a reading
contravenes prior case law, in which the courts have exam ned the
facts of each case to determne the applicability of § 807.01(4).
Cases have determned the statute's applicability to a joint
offer of settlenment frommultiple plaintiffs to a defendant,?'® a
single offer of settlement from nultiple plaintiffs to nmultiple

7

defendants, ! a joint offer of judgnment from defendants who were

8

jointly and severally liable to a single plaintiff,'® an offer of

settlement made by a single plaintiff to nmultiple defendants
jointly and severally liable with no one defendant having sole

9

ability to settle,' and an offer of settlenent from a single

plaintiff to nmultiple defendants represented by a single insurer

* WWhite v. General Cas. Co. of Ws., 118 Ws. 2d 433, 439-
40, 348 N W2d 614 (C. App. 1984)(offer ineffective to invoke
penalty interest under 8§ 807.01(4)).

" DeMars v. LaPour, 123 Ws. 2d 366, 369, 366 N w2d 891
(1985) (offer ineffective to invoke penalty interest under
§ 807.01(4)).

® Denil v. Integrity Miut. Ins. Co., 135 Ws. 2d 373, 380-
82, 401 NNW2d 13 (C. App. 1986)(offer effective to invoke costs
under 8§ 807.01(1)).

9 Wlber v. Fuchs, 158 Ws. 2d 158, 162, 461 N W2d 803
(Ct. App. 1990)(offer ineffective to invoke penalty interest
under § 807.01(4)).
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wth the sole right and ability to settle +the entire
litigation.?

147 Thus § 807.01(4), sinple on its face, has been, and
must be, interpreted and applied in a variety of fact situations.
By favoring a one-size-fits-all construction of the statutory
text, retreating from applying the statute to distinct factual
circunstances in accordance with the statutory purpose, the
maj ority opinion disturbs settled expectations and creates as yet
unknown inequities in future cases, the facts of which we cannot
f oresee.

148 | turn to the purpose of the statute to answer the
question "recovered from whonf"

.

49 The principal purpose of Ws. Stat. 8§ 807.01(4) is, as

the mpjority recognizes, to encourage settlenent before trial

DeMars v. LaPour, 123 Ws. 2d 366, 373, 366 N W2d 891 (1985);

Bl ank v. USAA Property & Cas. Ins. Co., 200 Ws. 2d 270, 279, 546

N.W2d 512 (C. App. 1996). Interest paid under 8§ 807.01(4) is
referred to as penalty interest because it penalizes failures to
accept settlenent offers;? the threat of its inposition is

i ntended to encourage settlenents.

20 Testa v. Farmers Ins. Exch., 164 Ws. 2d 296, 303-04, 474
NwW2d 776 (Ct. App. 1991)(offer effective to invoke penalty
i nterest under § 807.01(4)).

. The court of appeals has stated: "The objective of
8§ 807.01, Stats., is to encourage pretrial settlenent and avoid
del ays. The purpose of inposing costs and interest under subsecs.
(3) and (4) is punitive." Blank, 200 Ws. 2d at 279 (citations
omtted).
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50 The nmmjority opinion, however, states a different
statutory purpose, nanely "not to force a party into settlenent
of a suit that would nore appropriately be resolved by a trial."
Majority op. at 13. The nmjority opinion concludes that in the
present case inposing penalty interest on the insurance conpany
on the entire anmpbunt recovered would force settlenent.

151 | disagree with this reasoning because the majority
opi ni on confuses unreasonable forcing of settlenent not permtted
under 8§ 807.01(4) with reasonable forcing of settlenent allowed
under 8 807.01(4) in our prior cases.

152 In concluding that inposing penalty interest on the
entire amount recovered in this case would force rather than
encourage settlenment, the majority opinion relies on Blank, 200
Ws. 2d at 280.

153 In Blank the plaintiff offered to settle only with the
insurer and not wth the insured. Thus the insurer did not have
the sole right and ability to agree to an offer that would have
settled the entire litigation. The insurer refused the offer and
j udgnent exceeded the amount of the offer. The insurer in Blank
was assessed penalty interest only on the anmount over which it
had full settlement authority, not on the entire anmount of the
judgnent. [Inposing penalty interest on the insurer for that
potion of the judgnent over which it had no power to settle would
have unreasonably forced settlenent.

154 The Bl ank case relied in turn on Wiite v. General Cas.

Co. of Wsconsin, 118 Ws. 2d 433, 439, 348 NW2d 614 (C. App.

1984). White was the first in a line of cases culmnating with
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Bl ank in which the court of appeals determ ned the application of
8§ 807.01 to settlenment offers involving multiple parties. In

VWiite the court of appeals concluded that 8§ 807.01(4) did not

apply to cases involving a joint offer of settlenent nade on
behal f of individual plaintiffs. The court of appeals concl uded
that to include joint settlenment offers under the statute m ght

"unreasonably force defendants to settle a case because of the

| everage exerted by the possibility of an aggregate judgnment in
excess of the joint settlenent offer even though, as to
individual plaintiffs in the lawsuit, a settlenent offer would

have been legitimately rejected.” Wite, 118 Ws. 2d at 439

(enphasi s added).
155 According to the Wiite/Blank |ine of cases, § 807.01(4)

should be read as condeming only an offer that unreasonably
forces settlenent, that is, an offer which the offeree cannot
fairly assess in terns of its total individual liability to the
litigant offering settlenent. The court of appeals explained this

principle as foll ows:

Wiite and DeMars do not condemm offers of settlenent
that can "force" settlenents. Rather, they condemm
of fers of settl enment t hat unr easonabl y force
settlenments. Wite, 118 Ws. 2d at 439 . . . . Thus, a
plaintiff's offer of settlenment may properly be said to
"force" a settlenent when the defendant's notivation to
settle results froman opportunity to fairly assess the
offer in light of the particular claim nmade against

that defendant. . . . [T]he test remains the sane¥%does
the offeree have a fair opportunity to fully evaluate
his or her potential individual liability to the
plaintiff.

Wl ber v. Fuchs, 158 Ws. 2d 158, 164-65, 461 N.W2d 803 (C
App. 1990).
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156 In the present case the settlenent offer did not

unreasonably force a settlenment under the VWiite/Blank |ine of

cases. Miutual Service had the opportunity to fairly assess the
offer in light of the particular claim nmade against it and its
insured and had exclusive control of settlenent of all clains

against it and its insured.? This is not a Blank and Wite case.

157 The choice Mitual Service faced is the choice usually
faced by a litigant to whom a settlenent offer is nade¥settle
the entire litigation for the offered anount or refuse to settle
it and risk paying penalty interest on an unknown amount of
damages to be determned at trial

58 The majority gives a hypothetical exanple, majority op.
at 14, of what it views as an unreasonable forcing of settlenent
by the inposition of penalty interest on the entire anount
recovered. The majority is concerned that "insurers which provide
nmodest policy limts wll be conpelled to accept pretrial
settlement offers rather than risk substantial liability for
interest, even where the insured' s liability is questionable or
the appropriate anount of damages is highly debatable." Id.

159 | believe that the mjority opinion errs in 1its
anal ysis for several reasons. An insurer in the hypothetical can
fully weigh the relative costs and risks of settling or

proceeding to trial. The risk in going to trial (and paying 12%

2 In Testa, 164 Ws. 2d at 302-03, the court of appeals
held that a single offer to an insurer and its insureds validly
triggers penalty interest when the insurer covers all the
defendants and the insurer is "the only party that has the right
and ability to settle the case.™
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interest on the entire anount recovered by the plaintiff) my be
a heavy one, but that nerely tilts the scales in favor of
encouraging settlenment. Such is the purpose of § 807.01(4). An
insurer faced with the exanple given by the majority should be
presented with strong incentives to settle. Wen an insurer
chooses to reject such a settlenent offer it puts its insured's
funds in jeopardy.

160 Furthernore, an insurer that drafts an insurance
contract giving it exclusive control over offers to settle within
the policy limts cannot be heard to conplain that it is nmade to
bear responsibility for what may be a difficult decision whether
to settle or go to trial. It is reasonable to expect an insurer
to bear responsibility for penalty interest on anounts recovered
over policy limts when it reserves for itself a wunilateral

privilege affecting its insured.?

22 The policy Mitual Service drafted provides: "W wll
settle or defend, as we consider appropriate, any claim or suit
asking for these damages. W w il not defend any suit or nmake
addi ti onal paynents after we have paid the limt of liability for
t he coverage."

I n an anal ogous context, comentators assert that an insurer
should be liable for prejudgnment interest on anmounts beyond its
policy limts in order to encourage settlenent.

It is argued that insurers should be held liable for
prejudgnent interest on the entire judgnent rather than
merely on their policy limts because they exercise
full control over the entire litigation process

It hardly seens fair to allow the insurance conpany to
litigate the entire case in an effort to save its
policy coverage and then force the insured to pay the
prejudgnent interest on the excess verdict when he
exercised no control over the litigation process.

10
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61 Under the mjority's view the insurer 1is given
virtually no incentive to settle and in fact is given every
incentive to expose its insured to trenmendous liability, even
t hough the insured has no ability to protect against that risk.
conclude that in the mpjority's exanple the insurer, not the
i nsured, should bear the risk of penalty interest; that result
woul d be nore in keeping with the purpose of the statute.

62 Thus the majority does not denonstrate that a party in
Mut ual Service's position would be unreasonably forced to settle
if it were to pay penalty interest on the entire anount
recover ed.

163 Turning from the majority's hypothetical, | next
consider the principles enunciated in our prior cases and apply
those principles to the facts of the present case.

[T,

64 Since the enactnent of § 807.01(4) in 1980, numnerous

cases involving nultiple parties have arisen in which the

validity of a settlenent offer as a trigger to penalty interest

David J. Pierce, Insurer's Liability for Prejudgnent Interest; A
Modern Approach, 17 U R ch. L. Rev. 621, 627 (1983) (citations
omtted). See also John Al an Appleman & Jean Appl eman, |nsurance
Law and Practice vol. 8A 8 4894.25 at p. 77-79 (1981) ("This
woul d appear to be the only fair result, inasnmuch as the insurer
has control of the litigation.").

Prej udgnment interest is not punitive but substitutes for the
time value of noney. The rationale underlying the prejudgnent
interest rule would appear to apply a fortiori to penalty
i nterest because penalty interest replaces prejudgnent interest
when a settlenent offer is refused and penalty interest has a
punitive intent so as to effectively encourage settl enent.

11
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has been addressed.? These cases stand for three principles of
general application: First, 8 807.01(4) applies differently to
different fact situations, consistent with the statute's purpose
to encourage settlenent before trial. Second, 8§ 807.01(4) applies
when the recipient of an offer has a full and fair opportunity to
evaluate the offer with respect to its full exposure. Third,
8 807.01(4) applies when one of nmultiple recipients of an offer
has the sole right and ability to accept the entire offer on
behalf of all recipients. Attorney Warch recently summarized
these principles: "A reasonable construction of the statute's
purpose would seem to be inposition of a stiff interest penalty
for failure to settle a Iliability after being given the
opportunity to do so."?®

165 | have discussed the first principle above. In Testa v.

Farmers Ins. Exch., 164 Ws. 2d 296, 302-03, 474 NNW2d 776 (C.

App. 1991), the court of appeals stated the second principle as

foll ows:

As can be seen from these cases [Wiite, DeMars, Deni

and WIlber], the appellate courts have developed a
standard to deternmine the validity of an offer of
settlement or offer of judgnent for purposes of
i nvoking the double costs and interest provisions of
sec. 807.01, Stats., nanely, in order for the offer to
be effective, the offeree nust be able to fully and

2 The following cases set forth core principles for
interpreting the interest penalty provision which the mgjority
opi nion disturbs. DeMars, 123 Ws. 2d at 373; Blank, 200 Ws. 2d

at 280, 282; Testa, 164 Ws. 2d at 300-05; W/l ber, 158 Ws. 2d at

162-65; Smith v. Keller, 151 Ws. 2d 264, 273-76, 444 N.W2d 396
(Ct. App. 1989); Denil, 135 Ws. 2d at 380-82.

% Stephen K. Warch, Meeting Head On: Ofers of Settlenent
and an Insurer's Bad Faith, Ws. Lawer, Oct. 1996 at 12.
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fairly evaluate the offer from his own independent
perspective. Furthernore, where the offeree is the
defendant, a full and fair evaluation entails the
ability to analyze the offer wth respect to the
of feree's exposure.

(Gtations omtted).
66 The court of appeals stated the third principle as

foll ows:

Rural Mutual is the only party that had a real interest
wWth respect to the settlenent offer. [The defendants]
were covered under the same insurance policy. That
policy was issued by Rural Miutual and gave it the right
to control the litigation. Furthernore, the anmount of
Testa's settlenent offer was wthin the policy's
ltability limts. Gven these facts, Rural Mitual was
the only party that had the right and ability to settle
the case. Therefore, Rural Miutual is the "offeree" that
the law dictates nust be able to fully and fairly
evaluate an offer of settlenment with respect to its
potential liability.

Testa, 164 Ws. 2d at 303.

167 1 would apply these principles to the present case.
Mut ual Service had the opportunity to fully and fairly evaluate
the plaintiff's offer from its own independent perspective. It
knew the full extent of its exposure and its insured s exposure
were it to accept the settlenment offer because the offer would
have settled the entire litigation as to both the insurer and its
insured for an amount wthin the policy limts. And Mitual
Service had the sole right and ability to settle the case because
of its contract with its insured.

168 Under the principles enunciated in the earlier cases,
Mut ual Service should pay penalty interest on the entire anount
recovered, not nerely on its share of that anount.

169 Because a party in Mitual Service's position has the

right and ability to settle the entire case, it is the party upon
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which the statute nust be brought to bear if the statute is to
have any effect.

170 A party in Mitual Service's position could choose to
pay its policy limts and settle the entire litigation. O, in
the expectation of prevailing, it could force a trial, incurring
costs itself and inposing costs on its opponent, the courts,
jurors and its insured. If it chose the latter course it would
under ny interpretation, risk 12% penalty interest on the entire
anount recovered. | believe a party in Mitual Service's position
would be able to evaluate the risks and exercise a neaningful
choice; it would in no way be unreasonably forced to settle if it
were nmade to pay a 12% penalty interest on the entire anount
recovered.?® Inposing interest as a penalty on a party with no
right and ability to settle, such as the insured in the present
case, does not encourage settlenent and would appear to be
arbitrary and unfair.

71 Looking forward from the Blank case in which he

represented the insurer and acknow edging the principles of the

cases, Attorney Warch advised as foll ows:

In dealing wth statutory offers of settlenent,
insurers should renenber that the wunique nature of
Wsconsin's direct action statute, conbined with an
insurer's right to control the litigation, neans that
if an offer of settlenent directed to both an insurer
and its insured is refused, and acceptance of the offer

2 In this case Mitual Service chose a course of action. "It
lost. It would be contrary to the purpose of sec. 807.01 to all ow
it to escape the consequence of its choice." Knoche v. Wsconsin
Miut. Ins. Co., 151 Ws. 2d 754, 755, 445 N.W2d 740 (C. App
1989) (i nposing penalty interest on the entire valid judgnent on
party controlling settlenent)
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woul d have settled both the insurer and the insured's
liability, the insurer wll be assessed penalty
interest on the entire verdict, regardless of the
policy limts."?

72 Finally, | conclude that Knoche v. Wsconsin Mit. Ins.

Co., 151 Ws. 2d 754, 761, 445 N.W2d 740 (Ct. App. 1989),
properly understood, resolves the question presented in the case
at bar. The plaintiff in Knoche argued that the insurer nust be
made to pay penalty interest on the entire valid judgnment (the
policy limts plus the accessible portion of the insured s estate
in bankruptcy) because otherwise "[t]hey have absolutely no
incentive to settle if sec. 807.01 Stats. does not require them
to pay interest over the policy limts." Brief for plaintiff in
Knoche at 16. The court of appeals held the insurer liable for
penalty interest on the entire valid judgnent, that is, the
policy limts and the avail able assets of the bankruptcy estate.
Knoche, 151 Ws. 2d at 761. The court of appeals further held
that the "trial court did not err in conputing the [insurer's]
interest liability from the date of the settlenment offer,"” even

though the policy required only interest from the date of

judgnent. Knoche, 151 Ws. 2d at 760.2

2" Warch, Meeting Head On at 12 (citing Testa, 164 Ws. 2d
at 302 and Knoche, 151 Ws. 2d at 759-61).

% The circuit court in Knoche inposed penalty interest on
the basis of § 807.01(4) on the entire valid judgnment and not on
the basis of the policy. "I conclude that, pursuant to sec.
807.01, Stats., the insurer is |iable for interest at the rate of
12% on the amount plaintiff recovered from the date of the
settlenment offer."” Knoche v. Stracka, No. 81-CV-3926 Menorandum
Decision and Order, Crcuit Court for Dane County, June 23, 1988
at 1.
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173 As the mpjority points out, the court of appeals also
concluded that the insurer was l|liable for interest on damages
beyond the policy limts under the insurance policy. The majority
contends that the Knoche court ruled solely on the basis of the
terms of the insurance policy in that case and not on the basis
of § 807.01(4).% | understand why the part of the Knoche opinion
referred to by the mjority would lead a reader to this
conclusion. A study of the entire opinion and the insurance
policy (which appears in the Knoche briefs) should disabuse a
reader of the majority's view.

174 The insurance policy at issue in Knoche obligated the

insurer to pay only interest accruing after entry of judgnent and

Mut ual Service argues a further issue addressed in Knoche,
that even if it were l|iable under § 807.01(4) for penalty
interest on the entire anount recovered, it was not obligated to
pay any ampunts beyond its policy |limts because of an express
provision in its contract wwth the insured. The Knoche court held
that the insurer could not by the insurance contract free itself
of § 807.01.

The Knoche court held that |anguage in the insurance
contract could not limt the effect of § 807.01(4).

We agree that this [policy] |anguage does not obligate
W sconsin Mitual to pay interest under sec. 807.01(4),
Stats., from the date of the settlenent offer. Its
obligation to pay interest under sec. 807.01(4) is not,
however, limted by its contract. . . . The purposes of
sec. 807.01, to encourage settlenent of cases prior to
trial, would be subverted if the liability insurer
could, by contract, free itself fromthe application of
secs. 807.01(3) and 807.01(4). Knoche, 151 Ws. 2d at
760.

29 References in Knoche and the majority opinion to MPhee
v. Anmerican Mdtorists Ins. Co., 57 Ws. 2d 669, 205 N W2d 152
(1972), are not applicable because MPhee predated the enactnent
of § 807.01(4).

16



No. 95-3391. ssa

before the insurer paid the policy limts. The policy established

alimt to the insurer's obligation to pay interest as foll ows:
This Conpany will pay:

C. Al interest on the entire amount of the judgnent
whi ch accrues after entry of the judgnent and before
this Conpany has paid or tendered or deposited in court
the part of the judgnent which does not exceed the
[Tmt of this Conpany's liability.

See Brief for insurer in Knoche at 3 (enphasis added). The

insurer in Knoche paid the limts of its liability five days

after the jury returned its verdict. Thus if the insurer were
paying interest on the entire judgnment pursuant to the insurance
policy, the insurer would have paid interest for only five
days%from judgnent until payment. This result would be contrary
to the rest of the Knoche hol di ng.

175 Neither the circuit court nor the court of appeals
limted the insurer's liability for penalty interest to five
days. Rather, the insurer was required to pay 12% of the entire
valid judgnment from the date of the settlenent offer until the
princi pal and interest were paid. Knoche, 151 Ws. 2d at 760. The
i nport of the Knoche opinion is that the insurer nust pay penalty
interest on the policy limts and the non-di scharged assets of
t he bankruptcy estate from the offer of settlenent to paynent.
This result cannot have been reached through application of the
i nsurance policy alone. In fact, the court of appeals expressly
held that the policy did not require the insurer to pay interest
for periods before judgment but that § 807.01(4) does. Knoche,
151 Ws. 2d at 760. Wthin the penalty interest the court held to

be mandated under 8 807.01(4) was penalty interest on the entire
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valid judgnent. The order for judgnent and judgnent on remrmand
(dated Jan. 12, 1990) supports ny interpretation of the court of
appeal s deci si on.

76 The mjority's holding in the case at bar, in ny
opi nion, contravenes and silently overrules the Knoche case and
undermnes the principles supporting the Iline of cases
interpreting 8§ 807.01(4).

77 | conclude that when an insurance conpany has the sole
right and ability to settle an entire litigation, yet rejects on
behalf of itself and its insured a plaintiff's offer nade
pursuant to Ws. Stat. 8 807.01(3) to settle for an anmount within
the policy limts and the plaintiff subsequently recovers a
j udgnment greater than or equal to the amount offered, the insurer
is responsible for penalty interest under § 807.01(4) on the
entire anount recovered against the insurer and its insured. This
holding, in ny opinion, is consistent wth the text of the
statute and is mandated by the principles devel oped and fol |l owed
in prior decisions interpreting 8 807.01 and by the Knoche
deci si on.

178 Accordingly, | would reverse the decision of the court
of appeals and reinstate the order of the circuit court.

179 For the foregoing reasons, | dissent.

80 | am authorized to state that Justice WLLIAM A

BABLI TCH and Justice ANN WALSH BRADLEY join this dissent.
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